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On behalf of the E-Merchants Trade Council, Inc. (EMTC), I am Marianne Rowden, CEO of EMTC and 

respectfully submit this statement for the record.  EMTC appreciates the opportunity to comment 

concerning the topics covered in the hearing on “Ending Trade that Cheats American Workers By 

Modernizing Trade Laws and Enforcement, Fighting Forced Labor, Eliminating Counterfeits, and Leveling 

the Playing Field” held on February 16, 2023. 

EMTC was formed in July 2021 to represent the interests of the e-commerce industry by creating a global 

community of micro, small and medium size enterprise (MSMEs) e-sellers, marketplace platforms, and 

service providers to resolve trade, tax and transportation challenges.  EMTC’s advocacy mission is to 

support national and international policies that simplify cross-border transactions of physical and digital 

goods. EMTC facilitates dialogue among the E-Merchant worldwide community and global regulators. 

EMTC applauds the Committee for holding this hearing on “Ending Trade that Cheats American Workers 

By Modernizing Trade Laws and Enforcement, Fighting Forced Labor, Eliminating Counterfeits, and 

Leveling the Playing Field.”  We recommend that the Committee hold more hearings to receive testimony, 

comments and input from as many stakeholders as possible since the United States’ trade policy affects 

every segment of American society.  EMTC’s comments expand three (3) areas discussed by the witnesses 

during the hearing. 

1. Policy: E-commerce is the 21st Century Trading System 

E-commerce is the trading system of the 21st Century – 90% of shipments entering the U.S. are low-value 

shipments (685 million as de minimis in FY22) and a significant percentage of shipments exported from 

the U.S. comprise of e-commerce shipments.1  In 2021, the Digital Economy represented 10.3% of the U.S. 

Gross Domestic Product and created 8 million jobs.  E-commerce activity generated $942 million 

representing 25.4% of the 3.70 trillion Digital Economy Gross Output (2021).2  According to Digital 

 
1 See EMTC Interview with CBP Executive Assistant Commissioner AnnMarie Highsmith on December 14, 2022 at: 
https://vimeo.com/791769636/748d1c0ff3 and New and Revised Statistics of the U.S. Digital Economy, 2005-2021, 
Bureau of Economic Analysis at: https://www.bea.gov/system/files/2022-11/new-and-revised-statistics-of-the-us-
digital-economy-2005-2021.pdf. We note that e-commerce is not the same as de minimis and vice versa – that is, 
not all e-commerce shipments are entered as low-value shipments under 19 U.S.C. § 1321 and not all de minimis 
shipments were ordered online. 
2 New and Revised Statistics of the U.S. Digital Economy, 2005-2021, Bureau of Economic Analysis at 2. 
 

https://vimeo.com/791769636/748d1c0ff3
https://www.bea.gov/system/files/2022-11/new-and-revised-statistics-of-the-us-digital-economy-2005-2021.pdf
https://www.bea.gov/system/files/2022-11/new-and-revised-statistics-of-the-us-digital-economy-2005-2021.pdf
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Commerce 360, e-commerce sales in 2022 topped $1 trillion for the first time, despite lower year-over-

year growth, based on U.S. Department of Commerce figures.3 

E-commerce is the trading system that has democratized global trade and enabled small businesses and 

entrepreneurs to participate in global market opportunities as both exporters and importers.  Since e-

commerce represents a growing sharing of the U.S. economy and global trade, U.S. trade laws should be 

modernized to facilitate and regulate e-commerce commensurate with the risk that such shipments pose 

to the revenue, security and safety of the United States. 

• Systems-Based Governance as a New Form of Risk Management 

Currently, the U.S. customs statute is a “transaction-based” regime in which every customs entry declaring 

the applicable tariff classification, value, origin, and quantity of the goods is treated as a separate and 

discrete transaction.  This means that every entry is a declaration to U.S. Customs and Border Protection 

(CBP) and serves as a basis for assessing a penalty under 19 U.S.C. § 1592 if any information in the entry 

is incorrect. “Transaction-based” risk management is a problem for both CBP and the importer as a single 

error repeated over a large number of entries elevates non-compliance to systemic level (i.e., gross 

negligence) without the intent to routinely violate the customs laws under the reasonable care standard 

adopted in the Customs Modernization Act.4  The scale of e-commerce entries number in the hundreds of 

millions and make “transaction-based” risk management impractical. 

When transactions-based audits became too time consuming and unwieldly, CBP adopted an “account-

based” approach to risk management by evaluating an importer’s internal control policies to determine 

whether the company has procedures in place to exercise reasonable care.  “Account-based” risk 

management works well for large-multinational corporations that import and export routinely, invest 

corporate resources in trade compliance programs, and join trusted trader (Authorized Economic 

Operator) programs.  CBP has moved to “account-based” management system for the largest traders (e.g., 

the top 1,000 importers) through its Centers for Excellence and Expertise (CEEs) organized by industry, 

but the percentage of imports entered by the top 1,000 importers has decreased from 70% to 58% while 

the number of Importers of Record has increased from over 300,000 to 442,897.5   

The challenge that e-commerce presents to CBP is how to manage risk that is diffuse (i.e., a large number 

of foreign sellers with no risk profile outside its jurisdiction) posed by low-value shipments that are 

irregular in frequency and destination (i.e., to different consumers).  All imports need to be validated 

through five (5) regulatory checkpoints: 

• Security: to ensure that the goods do not pose a threat to the U.S. (e.g., physical threat of a bomb 

in a package or economic threat through a pest infestation) at the port of export;  

 
3 See “US ecommerce in 2022 tops $1 trillion for first time; Q4 sales hit record high” at: 
https://www.digitalcommerce360.com/article/quarterly-online-sales/?_hsmi=246591683&_hsenc=p2ANqtz-
9UEOD-k56g1JaxHy1X6iSpKlajANIyE-FA33MBXmp1Aq_D7IMkxeGAG_D-lw3lDfuKqvhM0k4XU7JD-rAS2DLnuFDqvQ 
and U.S. Census Bureau’s Quarterly Retail E-Commerce Sales released on February 17, 2023 at: 
https://www.census.gov/retail/ecommerce.html.  
4 The Customs Modernization Act was enacted as Title IV of the North American Free Trade Agreement (NAFTA), 
P.L. 103-182, 107 Stat. 2057 (December 8, 1993). 
5 See EMTC Interview with CBP Executive Assistant Commissioner AnnMarie Highsmith on December 14, 2022 at: 
https://vimeo.com/791769636/748d1c0ff3 

https://www.digitalcommerce360.com/article/quarterly-online-sales/?_hsmi=246591683&_hsenc=p2ANqtz-9UEOD-k56g1JaxHy1X6iSpKlajANIyE-FA33MBXmp1Aq_D7IMkxeGAG_D-lw3lDfuKqvhM0k4XU7JD-rAS2DLnuFDqvQ
https://www.digitalcommerce360.com/article/quarterly-online-sales/?_hsmi=246591683&_hsenc=p2ANqtz-9UEOD-k56g1JaxHy1X6iSpKlajANIyE-FA33MBXmp1Aq_D7IMkxeGAG_D-lw3lDfuKqvhM0k4XU7JD-rAS2DLnuFDqvQ
https://www.census.gov/retail/ecommerce.html
https://vimeo.com/791769636/748d1c0ff3
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• Admissibility: to ensure that the goods meet regulatory requirements of other government 

agencies;  

• Payment: transmission of duties to CBP or confirm duty-free entry of the goods; 

• Liquidation: opportunity for reconciliation of any errors or updated entry data; and  

• Finality: the point at which the entry becomes binding on both the importer and CBP so that the 

only recourse is litigation for non-compliance or refund. 

EMTC believes that e-commerce presents an opportunity to adopt a new type of risk management regime 

– “systems-based governance.”  See Risk Management chart in Attachment 1.  E-commerce has two 

unique attributes: 1) major investments in computing power by marketplaces and compliance platforms; 

and 2) economies of scale over a large number of shipments.  The reason why e-commerce has become 

such a success is because it flipped international trade on its head: instead of sellers figuring out if it is 

profitable to scour the globe for buyers of its goods taking into account logistics and regulatory costs, 

computer engineers built electronic marketplace platforms that are inherently global to enable buyers to 

find sellers of products they want and facilitating that sale to reduce “friction” to a minimum (e.g., one-

click shopping). 

Based on the computing power and economies of scale of the e-commerce industry, EMTC proposes a 

“systems-based governance” that deploys multiple layers of technology (e.g., Artificial Intelligence, 

Machine Learning, blockchain) in a holistic system to reduce trade compliance risks.  E-commerce 

companies (marketplace platforms, e-sellers) and their facilitators (trade compliance platforms, logistics 

companies, brokers, and agents) expend tremendous resources on evolving technology and regulatory 

costs which need to be integrated into the price of goods and services for small companies and consumers.  

EMTC has drafted a proposed a statutory change adding 19 U.S.C. § 1484(a)(2)(D):  

(D) When an importer of record or an agent authorized to make entry files information 

pursuant to an electronic data interchange system using a risk-based methodology to assess 

the admissibility, tariff classification, value and origin of merchandise required under 

paragraph (a)(1), it shall not be subject to penalty under section 1592. A risk-based 

methodology shall mean an electronic system interpreting the customs laws and regulations 

by deploying methods such as natural language processing, knowledge representation, 

image-based analysis, algorithmic decision-making, and machine learning. The Secretary shall 

accept a risk-based methodology adopted by an importer of record or an agent provided it 

received a ruling from U.S. Customs and Border Protection or an opinion letter from a customs 

expert that the methodology produces consistently correct results. 

See EMTC Proposal for 21st Century Customs Framework (November 2022).6 

2. Regulation: “Global Trusted 2 Trade” Program 

At the regulatory level, CBP’s risk management for e-commerce needs to conform to the business reality 

and velocity of the supply chain without favoring or disfavoring different business models and 

technologies.  CBP needs data that is real-time, verifiable and auditable. 

 
6 EMTC 21CCF Proposal posted on its website at: 
https://emtc.org/resources/EMTC%20Proposal%20for%2021st%20Century%20Customs%20Framework%20(11-28-
22).pdf.   

https://emtc.org/resources/EMTC%20Proposal%20for%2021st%20Century%20Customs%20Framework%20(11-28-22).pdf
https://emtc.org/resources/EMTC%20Proposal%20for%2021st%20Century%20Customs%20Framework%20(11-28-22).pdf


 

4 
 

Nearly every small business has a role in the global supply chain. Whether traditional trade or e-

commerce, a supply chain must deliver the right product to the right place at the right time for the right 

price. E-commerce by its nature requires significant reduction in the order to cash processing time. This 

can only be achieved through a supply chain account composed of certified products, processes and 

people that are granted a simple single release. 

Efficient and effective trade can only be achieved by developing a new set of laws structured around the 

certification of people, process and products. New regulatory regimes must reflect systems-based 

governance by risk level of the end-to-end process through the use of Artificial Intelligence and Machine 

Learning to capture the right data, not an excessive quantity of data.  

A “Global Trusted 2 Trade” (T2T) Program must recognize that the use of digital technology is woven into 

all aspects of twenty-first century trade, including traditional trade transactions.  It acknowledges that all 

e-commerce is composed of three distinct, but related pillars - people, product and process across all 

participants in the value chain that are either upstream or downstream of the cross-border transaction.   

Each pillar must understand and work in concert with the other two to reduce risk and simplify exports 

and imports to enable sustained and continued growth of e-commerce.  

Risk management of twenty-first century trade is more effective through the certification of product, 

process, and people.  A “Trusted 2 Trade” program must address the need for collaboration, education 

and certification of all members of the value chain to reduce risk through creation of a Trusted Trader 

type management account at the supply chain level, rather than for each individual participant. Each 

supply chain has an identifiable trade “passport” covering its certified members and products.   See 

Managing Risk Systems-Based Governance chart in Attachment 2. 

• Process  

In an international e-commerce supply chain, the right product must be verified with regard to its origin 

and its value at the earliest point in the supply chain when the best information is available.   With high 

interest rates and limited storage space for most small businesses, inventories are kept low. The right 

place means that verified products are granted expedited clearances to meet demand for consumption 

or further processing. To attain the right and timely delivery, goods must be validated as they pass through 

the supply chain milestones beginning with the point of export production. Finally, goods must be 

available at the right price to meet market demands. The price factor encompasses not only the cost of 

production of the good but the additional supply costs to enable the delivery to the final market. This 

requires access to de minimis benefits for package-based trade into U.S. markets and increased de minimis 

privileges globally. The U.S. must set the example for this model and leverage its negotiation acumen to 

support the increase with our trading partners.   

The e-commerce global supply chain contains more and diverse players. In traditional trade a multi-

national had an office, factory or representative in the exporting country. U.S. Customs and Border 

Protection reported that there were 685.1 million de minimis (low value) shipments in FY22.7  Small 

businesses transactions are with unrelated parties who offer goods or materials needed for U.S. 

production of a finished product or a market offering.  Through e-commerce small and mid-sized 

businesses have access to expand their sales using platforms with a global market reach. However, the 

 
7 See CBP Trade Statistics at: https://www.cbp.gov/newsroom/stats/trade.  

https://www.cbp.gov/newsroom/stats/trade
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increased numbers of participants in any single supply chain also increases the complexity of the 

regulatory regime. 

E-commerce global trade is not well suited to a transaction-based system. Traditional transaction-based 

processing of such shipments will break the e-commerce supply chain both upstream and downstream of 

the point of importation as well as adding significant cost. The use of technology to manage the movement 

of goods through each milestone and develop a validated import or export will alleviate the impact on the 

supply chain. Milestones may include but are not limited to preparation for export, classification, origin 

and value.  E-Merchants Trade Council recommends that a specific supply chain be certified for its people, 

process and product. A certified supply chain with the appropriate credentials is eligible to use the simple 

release process. 

• Product 

The seller of the goods is in the best position to know or have access to the manufacturing details 

necessary to determine the first sale value, origin and classification of the product. The seller, however, 

may not have the trade expertise to apply such information to trade laws. In some cases, trade law in the 

seller’s country may differ from U.S. law for determination of origin or classification. Artificial Intelligence 

must be applied to capture pertinent data points and verify products. Artificial intelligence can evaluate 

the data and determine the appropriate origin and classification by applying the U.S. law to the item in 

question.  Accurate commercial data can be used to determine the regulatory status of a product. A 

verified product is one component of a certified supply chain for purposes of U.S. import or export. 

• People 

During the verification process for the product, the seller will also submit information about the actual 

manufacturer as well as his company if he is a distributor or re-seller of the goods.  Through use of Artificial 

Intelligence, the veracity of the seller can be validated. Intermediaries in the supply chain such as freight 

forwarders, express carriers and marketplaces may already have an Authorized Economic Operator status. 

Such programs can be a foundation for an e-commerce “Trusted 2 Trade” program that is supplemented 

by an E-commerce Framework of Standards.  The sellers require basic training of the information elements 

necessary for the determination processes. Such sellers can take foundational courses in business 

language sufficient to certify their understanding of the data necessary to be provided for regulatory 

purposes.     

3. Implementation: A New Approach “Validate As You Go” 

Customs modernization that addresses the exponential growth of e-commerce requires a new set of 

regulatory requirements that accommodates the expanded ecosystem created by more and new 

participants in the process. This system must be separately codified to interweave the needs of business 

and all regulators into one seamless tome of agreed upon standards for admissibility as an import or an 

export.  

• Global Single Window 

Since other countries look to the U.S. for best practices, EMTC proposes that the U.S. work towards a 

single global window based upon a risk management system. It should set the standards for global cross-

border transactions using the certified supply chain account model. It must apply Artificial Intelligence 

capable of accumulating critical quality data as the good passes through multiple countries with simplified 
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processing.  Such data should be held by private industry certification agents and made available to 

regulators evaluating entry into any territory. In such a case, the verified supply chain is in fact a “global 

entry passport” for selling and re-selling goods with confidence of a high level of accuracy across the globe. 

This would create a single global window to trade rather than a single country-centric release.   

• Addressing Low-Value Goods Efficiently 

Low-value goods, those defined as under US$800 should be processed with the lowest cost for the lowest 

risk imports or exports.  Goods in these supply chains should be certified for both people and product 

groups at a six-digit level of the Harmonized Tariff Schedule. Classification using artificial intelligence can 

determine and validate the accuracy of the classification for regulatory purposes. De minimis should be 

available for such goods.  A simplified process will deliver the right products to the right place at the right 

time for the right price. Benefits such as export information gleaned through our system-based 

governance should be offered to partners who meet or exceed the U.S. de minimis standard. Such data 

will enable our trading partners to also efficiently process the movement of package-based trade to their 

consumers.   

• Duties, Fees and Penalties 

As a part of the streamlining of processes, the certified supply chain should also be viewed as a single 

account payer. Duties, fees, taxes or other costs should be paid on an account basis and reconciled 

quarterly for any discrepancies discovered.  Supply chains that are certified as low risk using system-based 

governance models should receive credit in the form of discounted penalties. A sliding scale model can 

be used for moderate risk supply chains to reward efforts to reduce risk. It would serve as an incentive to 

invest in verification of its people, products and processes.   Multiple or egregious penalties could result 

in being moved to a higher risk level.  

• Codify the Process 

To ensure that the risk management process is available to all e-commerce participants, the standards as 

described here must be codified into a new statute for all digital trade. Such standards must apply to 

sellers, marketplaces, forwarders and all types of transportation including international mail and express 

carriers.  

As shown in Attachment 3, digital trade represents 10% of GDP.  The facilitation and management of this 

expanding and fast-paced sector must be addressed with a regulatory regime that is tailored to the needs 

of this trade community.   Such a regime would interweave the appropriate requirements from various 

agencies to eliminate competing and different definitions of a single term. Standards must be commonly 

agreed upon for levels of risk. A cross- agency Center of Excellence dedicated to e-commerce should be 

developed to facilitate trade. The center agents should be trained in business vernacular to effectively 

communicate with industry members, particularly small businesses, and certified in e-commerce 

processes. 

4. Conclusion 

In summary, EMTC believes that the Committee should carefully consider creating a framework setting 

out the policy goals and enabling language to leverage technology and using new risk management 

techniques for processing e-commerce shipments while not creating regulatory burdens on MSME e-

sellers.  
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EMTC appreciates the opportunity to comment on the testimony presented at the hearing, and we are 

happy to discuss the ideas expressed above in more detail. 
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